Department of Energy

Subpart 970.37—Facilities
Management Contracting

970.3770 Facilities management.

970.3770-1 Policy.

Contractors managing DOE facilities
shall be required to comply with the
DOE Directives applicable to facilities
management.

970.3770-2 Contract clause.

The contracting officer shall insert
the clause at 48 CFR 970.5237-2, Facili-
ties Management, in all management
and operating contracts.

Subpart 970.41—Acquisition of
Utility Services

970.4102 Acquiring utility services.

970.4102-1 Policy.

(a) Utility services defined at 48 CFR
41.101 for the furnishing of electricity,
gas (natural or manufactured), steam,
water, and/or sewerage to facilities
owned or leased by DOE shall be ac-
quired directly by DOE and not by a
contractor using a subcontractor ar-
rangement, except as provided in para-
graph (b) of this subsection.

(b) Where it is determined to be in
the best interest of the Government, a
DOE contracting activity may author-
ize a management and operating con-
tractor for a facility to acquire such
utility service for the facility, after re-
questing and receiving concurrence to
make such an authorization from the
Director, Public Utilities Branch,
Headquarters. Any request for such
concurrence should be included in the
Utility Service Requirements and Op-
tions Studies required by DOE direc-
tives in subseries 4540 (Public Serv-
ices). Alternatively, it may be made in
a separate document submitted to the
Director of that office early in the ac-
quisition cycle. Any request shall set
forth why it is in the best interest of
the DOE to acquire utility service(s) by
subcontract, i.e., what the benefits are,
such as economic advantage.

(c) The requirements of 48 CFR part
41, this section, and DOE directives in
subseries 4540 shall be applied to a sub-
contract level acquisition for fur-
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nishing utility services to a facility
owned or leased by DOE.

Subpart 970.42—Contract
Administration

970.4207-03-02

(a) The contracting officer shall re-
quire that management and operating
contractors provide a submission, pur-
suant to 48 CFR 970.5232-2—(j), for set-
tlement of costs incurred during the
period stipulated on the submission
and a certification that the costs in-
cluded in the submission are allowable.
The contracting officer shall assess a
penalty pursuant to 48 CFR 970.5242-1 if
unallowable costs are included in the
submission. Unallowable costs are ei-
ther expressly unallowable or deter-
mined unallowable.

(1) An expressly unallowable cost is a
particular item or type of cost which,
under the express provisions of an ap-
plicable law, regulation, or this con-
tract, is specifically named and stated
to be unallowable.

(2) A cost determined unallowable is
one which, for that contractor,

(i) Was subject to a contracting offi-
cer’s final decision and not appealed;

(if) The Department’s Board of Con-
tract Appeals or a court has previously
ruled as unallowable; or

(iii) was mutually agreed to be unal-
lowable.

(b) If, during the review of the sub-
mission, the contracting officer deter-
mines that the submission contains an
expressly unallowable cost or a cost de-
termined to be unallowable prior to the
submission, the contracting officer
shall assess a penalty.

(c) If the contracting officer deter-
mines that a cost submitted by the
contractor in its submission for settle-
ment is:

(1) Expressly unallowable, then the
contracting officer shall assess a pen-
alty in an amount equal to the dis-
allowed cost allocated to the contract
plus interest on the paid portion of the
disallowed cost. Interest shall be com-
puted from the date of overpayment to
the date of repayment using the inter-
est rate specified by the Secretary of
the Treasury pursuant to Public Law
92-41 (85 Stat. 97).

Certificate of costs.
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(2) Determined unallowable, then the
contracting officer shall assess a pen-
alty in an amount equal to two times
the amount of the disallowed cost allo-
cated to the contract.

(d) The contracting officer
waive the penalty provisions when:

(1) The contractor withdraws the sub-
mission before the formal initiation of
an audit of the submission and submits
a revised submission;

(2) The amount of the unallowable
costs allocated to covered contracts is
$10,000 or less; or

(3) The contractor demonstrates to
the contracting officer’s satisfaction
that:

(i) It has established appropriate
policies, personnel training, and an in-
ternal control and review system that
provides assurances that unallowable
costs subject to penalties are precluded
from the contractor’s submission for
settlement of costs; and

(ii) The unallowable costs subject to
the penalty were inadvertently incor-
porated into the submission.

(e) The Head of the Contracting Ac-
tivity may waive the certification
when—

(1) 1t determines that it would be in
the best interest of the United States
to waive such certification; and

(2) 1t states in writing the reasons for
that determination and makes such de-
termination available to the public.

may

970.4207-03-70 Contract clause.

The contracting officer shall insert
the clause at 48 CFR 970.5242-1, Pen-
alties for unallowable costs, in all
management and operating solicita-
tions and contracts.

970.4207-05-01 Contracting officer de-
termination procedure. (DOE cov-
erage-paragraph (b))

(b)(4) A contracting officer shall not
resolve any questioned costs until the
contracting officer has obtained:

(i) Adequate documentation with re-
spect to such costs; and

(ii) The opinion of the Department of
Energy’s auditor on the allowability of
such costs.

(5) The contracting officer shall en-
sure that the documentation sup-
porting the final settlement addresses
the amount of the questioned costs and
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the subsequent disposition of such
questioned costs.

(6) The contracting officer shall en-
sure, to the maximum extent prac-
ticable, that the Department of Ener-
gy’s auditor is afforded an opportunity
to attend any negotiation or meeting
with the contractor regarding a deter-
mination of allowability.

Subpart 970.43—Contract
Modifications

970.4302 Changes.

970.4302-1 Contract clause.

The contracting officer shall insert
the clause at 48 CFR 970.5243-1,
Changes, in all management and oper-
ating contracts.

Subpart 970.44—Management
and Operating Contractor
Purchasing

970.4400 Scope.

This subpart prescribes policies and
procedures concerning the purchasing
systems and activities of management
and operating contractors.

970.4401 Responsibilities.

970.4401-1 General.

(@) In the Department of Energy,
overall responsibility for the oversight
of the performance of management and
operating contractors, including their
purchasing activities, rests with the
cognizant DOE contracting activity
and, in particular, the Head of the Con-
tracting Activity (HCA). Contracting
officers are responsible for the manage-
ment and operating contractors’ con-
formance with this subpart and the ap-
plicable terms and conditions of their
contracts, and for determining whether
those purchasing activities provide
timely and effective support to DOE
programs.

(b) In carrying out their overall re-
sponsibilities, HCAs shall:

(1) Require management and oper-
ating contractors to maintain written
descriptions of their individual pur-
chasing systems and methods and fur-
ther require that, upon award or exten-
sion of the contract, the entire written
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